IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON

JOYCE ALLEN
Plaintiff

V. NO 1:95CVv20-B-D

NPC | NTERNATI ONAL, I NC. d/b/a

Pl ZZA HUT; GATES, MDONALD &

COMPANY:; NATI ONW DE | NSURANCE

COMPANY; JOEL GRAFFAGNI NI ;

M KE CURTISS; and JULI E KACH
Def endant s

VEMORANDUM OPI NI ON

Thi s cause cones before the court upon the defendants' notion
for summary judgrment.! The court has duly considered the parties

menor anda and exhibits and is ready to rule.

FACTS
The defendant, NPC International, Inc. (hereinafter "NPC")
operates two Pizza Hut restaurants in Starkville, Mssissippi. The
plaintiff, a black femal e, was enpl oyed by one of those restaurants
as an assi stant nmanager in August of 1993. Throughout the course
of the plaintiff's enploynent, the defendant G affagnini was the
manager of the restaurant in which the plaintiff was enpl oyed, and

the defendant Curtiss was an area general manager whose

! The defendants NPC International, Inc., Joel G affagnini,
and Mke Curtiss have jointly filed three notions--a notion to
dismss, a notion for partial sunmmary judgnment, and a notion for
summary judgnent. Since the parties have subnmtted evi dence beyond
the pleadings, the court will treat all three as a notion for
summary judgnent, pursuant to Rule 12(b).



responsibilities included supervision of the plaintiff's
restaurant.

I n January of 1994, the plaintiff took an indefinite | eave of
absence due to a gall bladder problemthat was ailing her at the
time. In md-March of 1994, the plaintiff presented two separate
return to work rel eases, one of which stated that she was pregnant.
Upon her return to work in April of 1994, G affagnini instructed
the plaintiff to spend a few days concentrating on pizza
preparation, ostensibly to brush up on her skills and to | earn the
new techni ques that Pizza Hut had instituted during her absence.
According to the plaintiff, such extensive pizza preparati on was
unusual for an assistant manager. A few days after her return, the
plaintiff was officially denoted to the position of shift-
| eader/cook. In being denoted, the plaintiff went froma sal ari ed
position to an hourly position. On May 29, 1994, the plaintiff was
t er m nat ed.

The plaintiff has filed nunerous causes of action in regards
to her denotion and termnation, including Title VII clainms for
race and gender based discrimnation. The plaintiff clains that
she was told by Gaffagnini that she was bei ng denoted because of
her pregnancy, and further, that after her discharge she saw a
witten statenment from the defendants which stated that she had
been term nated because of her pregnancy. The plaintiff has al so

submtted the deposition testinony of Janmes Collins, one of the



assistant managers, who stated that Gaffagnini told him the
plaintiff was being denoted because of her pregnancy.

Pizza Hut generally operates its restaurants wth two
assi stant managers. In March of 1994, wth the plaintiff still on
a nmedical |eave of absence for her gall bladder, Pizza Hut hired
t he defendant Julie Kach as a "tenporary" assistant manager. Kach
is awhite female. Although the defendant clai ns Kach was hired on
a tenporary basis, there is no evidence as to the duration of
Kach's enploynent, and it is wundisputed that Kach renained
assi stant nmanager throughout the renmainder of the plaintiff's

enpl oynent .
LAW

On a notion for summary judgnent, the novant has the initial
burden of showi ng the absence of a genuine issue of material fact.

Celotex Corp. v. Catrett, 477 U S. 317, 325, 91 L. Ed. 2d 265, 275

(1986) ("the burden on the noving party may be discharged by
"showing' ...that there is an absence of evidence to support the
non-novi ng party's case"). Under Rule 56(e) of the Federal Rules
of Cvil Procedure, the burden shifts to the non-nobvant to "go
beyond the pleadings and by...affidavits, or by the 'depositions,
answers to interrogatories, and adm ssions on file,' designate
"specific facts showng that there is a genuine issue for trial.""

Celotex Corp., 477 U S. at 324, 91 L. Ed. 2d at 274. That burden

is not discharged by "nere allegations or denials.” Fed. R Gv.



P. 56(e). Al legitimate factual inferences nust be made in favor

of the non-novant. Anderson v. Liberty Lobby, Inc., 477 U S. 242,

255, 91 L. Ed. 2d 202, 216 (1986). Rule 56(c) nandates the entry
of summary judgnent "against a party who fails to nake a show ng
sufficient to establish the existence of an elenent essential to
that party's case, and on which that party will bear the burden of

proof at trial." Celotex Corp., 477 U S. at 322, 91 L. Ed. 2d at

273. Before finding that no genuine issue for trial exists, the
court nust first be satisfied that no reasonable trier of fact

could find for the non-novant. Mat sushita Elec. Indus. v. Zenith

Radio Corp., 475 U.S. 574, 587, 89 L. Ed. 2d 538, 552 (1986).

The plaintiff has filed the foll ow ng causes of action: Title
VII clains for race and gender based discrimnation as well as
general harassnment?, wongful term nation; defamation; intentional
infliction of enotional distress; and negligent infliction of
enotional distress. By a stipulation of dismssal filed on June 3,
1996, the plaintiff withdrew additional clainms for conspiracy,
violation of the M ssissippi Constitution, and tortious

interference with unenpl oynent benefits.

A. Individual Liability Under Title VII
The defendants nove for summary judgnment on the issue of the

individual liability of Gaffagnini and Curtiss under Title VII.

2 The plaintiff's conplaint seeks damages for "harassnent,
intimdation, and threats" which the court wll refer to as
"general harassnment” for sinplicity.
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The Fifth Circuit has steadfastly held that liability under Title
VIl does not attach to persons acting in their individual capacity.

Grant v. Lone Star Co., 21 F.3d 649, 652-653 (5th Cr. 1994), cert.

denied, --- U S ~---, 130 L. Ed. 2d 491 (1994); see also Garcia v.

Elf Atochem North Am, 28 F.3d 446, 451 n.2 (5th Gr. 1994). The

Cvil Rghts Act of 1991 anended Title VII so as to create
additional renedies for plaintiffs seeking relief under Title VII,
nost notably the right to recover conpensatory and punitive
damages. However, despite the augnented neans of recovery created
by the CGvil R ghts Act of 1991, the anendnents to the statute do

nothing to create individual liability. See Zatarain v. WDSU-

Television, Inc., 881 F. Supp. 240, 244-245 (E.D. La. 1995), aff'd,

79 F.3d 1143 (5th Cr. 1996) (analysis provided in Gant regarding
individual liability under Title VIl survives the 1991 anendnents);

Alaz v. Continental Airlines, 156 F.R D. 145, 148 (S.D. Tex. 1994)

(no indication in Title VII, as anended by Cvil Rights Act of
1991, that Congress intended to inpose liability upon individual
enpl oyees in cases of enploynent discrimnation). Therefore, the
court finds that the plaintiff cannot maintain a cause of action
agai nst either Gaffagnini or Curtiss in their individual capacity

for clains arising under Title VII

B. NPC Liability Under Title VII
The defendants argue that any clains the plaintiff nmakes

regardi ng racial discrimnation, general harassnent, or any Title



VIl claimarising out of her discharge should be di sm ssed because
they were not included inatinely filed charge with the EECC. The
def endants assert that the plaintiff's initial EEOC charge was for
sexual discrimnation in her denotion. The plaintiff subsequently
filed an anended, but wunsigned, EEOC charge alleging sexual
discrimnation in her discharge. The defendants claimthat this
anended charge was never served upon them However, docunents from
the EECC file indicate that the defendants were notified of the
anended charge, and that the defendants responded to allegations
arising out of both the plaintiff's denotion and discharge.
Further docunments fromthe EECC file indicate that the plaintiff
attenpted to raise charges of racial discrimnation and genera

harassnent, but sonehow the allegations failed to appear in the
of ficial charges. Nevertheless, the court will not dism ss any of
the plaintiff's Title VIl clains on the grounds that they were not
tinely filed wth the EEOC. The purpose of filing charges with the

EECCis to instigate an investigation. Sanchez v. Standard Brands,

Inc., 431 F.2d 455, 466 (5th Cr. 1970). Technical om ssions of
| egal theories froman EEOCC charge will not preclude a plaintiff
fromincluding such theories in a Title VII conplaint, so |ong as
t he acts upon which the theories are based are noted in the charge.

Matthews v. A-1, Inc., 748 F.2d 975, 977 (5th Cr. 1984). See also

Ray v. Freeman, 626 F.2d 439, 443 (5th Gr. 1980), cert. denied,

450 U. S. 997, 68 L. Ed. 2d 198 (1981) (court will entertain cause



of action as long as allegations in conplaint are reasonably
related to EECC charges); Sanchez, 431 F.2d at 465 (procedural
technicalities are not to stand in the way of Title VI
conpl ai nant s) .

The defendants assert that the plaintiff's clains for general
harassnment should be dism ssed since the plaintiff has failed to
all ege any unlawful basis for the harassnent. Even if the court
assunmes race and gender as the unlawful basis, the plaintiff has
failed to produce any evidence to support her general harassnent
claim To proceed with a claimfor race or gender harassnent, the
plaintiff nust present evidence of slurs or derogatory remarks
directed at race or gender which are so pervasive as to create an

abusi ve work environnment. Harris v. Forklift Sys., Inc., 510 U. S

_, 126 L. Ed. 2d 295, 301-302 (1993); Hamilton v. Rodgers, 791

F.2d 439, 441-442 (5th Gr. 1986). The plaintiff has testified
that she was not subjected to any derogatory remarks based upon
race or gender. Therefore, the court finds that the plaintiff's
clainms for harassnent, intimdation, and threats should be

di sm ssed. 3

3 Sexual harassnent, perhaps the nbst common form of genera
wor kpl ace harassnment, has not been alleged by the plaintiff, and
the plaintiff has specifically denied that she was subjected to any
sexual | y suggestive comments.



To present a prima facie case of race or gender* based
discrimnation under Title VI, the plaintiff may show. (1) that
she was a nenber of a protected class; (2) that she was qualified
for the position held; (3) that she was subject to an adverse
enpl oynent decision; and (4) that she was replaced by soneone

outside of the subject classification. Meinecke v. H&R Bl ock, 66

F.3d 77, 83 (5th Gr. 1995); Marks v. Prattco, Inc., 607 F.2d 1153,

1155 (5th Gr. 1979). Aplaintiff may al ways present a prinma facie
case by offering direct evidence of discrimnation, in which case
the four-part test developed for circunstantial evidence is

unnecessary. Lee v. Russell County Bd. of Educ., 684 F.2d 769, 774

(5th Cir. 1982).

After reviewing the evidence submtted by the parties, the
court has serious doubts concerning the wviability of the
plaintiff's case. However, at this stage of the proceedings, the
court must resolve all doubts and draw all reasonabl e inferences in

favor of the non-noving party. See Thomas v. LTV Corp., 39 F. 3d

611, 616 (5th Gr. 1994). Al though rmuch of the plaintiff's

evi dence i s suspect, she has provided the m nimal anmount necessary

4 Title VII declares it an unl awful enploynent practice for an
enpl oyer to di scrimnate against any i ndividual with respect to his
or her enpl oynent, "because of such individual's...sex." 42 U S. C
8§ 2000e-2(a)(1). 1In 1978, the Pregnancy Discrimnation Act added
section (k) to the definition section of Title VII. Section (k)
states that the term "because of sex" includes "because of or on
t he basi s of pregnancy, childbirth, or rel ated nedical conditions."
42 U.S.C. § 2000e(k).



to escape summary judgnent at this tine. The plaintiff has offered
testinmony to the effect that she was denoted and/ or di scharged due
to her pregnancy, and has further offered evidence that she was
replaced by sonmeone outside of her racial «classification.
Therefore, the court finds that there are genuine issues of
material fact as to the plaintiff's Title VII clains for race and
gender based di scrimnation, including, but not limted to, whether
the plaintiff was denoted and/or discharged because of her race,
gender, or pregnancy.
C. Wongful Term nation
The State of M ssissippi has | ong adhered to the enpl oynent -

at-will doctrine. Sol omon v. Walgreen Co., 975 F.2d 1086, 1089

(5th Cr. 1992). In the absence of an enploynent contract, the
di scharged enpl oyee has traditionally had no cause of action for
wrongful termnation. 1d. 1In 1993, the M ssissippi Suprenme Court
created two exceptions to this |l ong-standing rule. An enpl oyee may
bring a cause of action for wongful termnationif heis fired for
(1) refusing to commt an illegal act; or (2) reporting his

enployer's illegal act. MArn v. Allied Bruce-Termnix Co., 626

So. 2d 603, 607 (Mss. 1993). However, neither of these two
exceptions applies to the present case.

The plaintiff asks the court to extend MCArn and create a new
exception commensurate with the facts of this case. The court is

not inclined to do so. Creating exceptions to |ong-standing state



law is better left to the Suprene Court of M ssissippi. The
plaintiff further suggests that the enployee handbook may have
created certain enploynent rights for the benefit of the plaintiff.
However, the plaintiff has failed to identify any specific rights

that were created by the handbook.

D. Defamation

The plaintiff's conplaint asserts a cause of action for
def amati on based upon t he def endants' statenents to the M ssi ssi ppi
Enpl oynent Security Comm ssi on during t he Comm ssion's
investigation into the plaintiff's eligibility for unenploynent
conpensati on benefits. However, any statenents nade to the
Comm ssion are privil eged and cannot be the basis for a defamation
action unless the statenents are both false in fact and maliciously
made for the purpose of causing a denial of benefits. Mss. Code
Ann. 8§ 71-5-31 (1972); MArn, 626 So. 2d at 608. The all eged
statenments concerned the plaintiff's tardiness and absenteeism
during her scheduled shifts. Even if the plaintiff's genera
deni al of her absenteeismis sufficient to raise a genuine i ssue as
to the falsity of the defendant's statenents, the plaintiff has
presented no evidence that the statenents were made with malici ous
i ntent. An enpl oyee's disagreenent with the reason for her
term nation does not give rise to a cause of action for defamation
upon the enpl oyer's conveyance of those reasons to the Conmm ssion.

McArn, 626 So. 2d at 608.

10



The plaintiff's conplaint vaguely asserts that defamatory
statenments were published to third parties by the defendants.
However, the plaintiff has failed to specify what statenents were
made, when they were nmade, and to whom they were nade. The only
evidence the plaintiff has offered regardi ng defamatory statenents
all egedly nmade to soneone other than the Conm ssion concerns one
instance in which the plaintiff received a witten reprimnd which
Graffagnini allegedly left sitting exposed on a counter for the
ot her enployees to see. This "evidence" does not present a
sufficient | evel of proof that anyone sawthe witten reprimnd, or
that the plaintiff was sonehow danmaged fromthe al |l eged def amati on
Therefore, the court finds that the plaintiff's clains for

def amati on shoul d be di sn ssed.

E. Intentional Infliction of Enptional Distress
An action for theintentional infliction of enptional distress
ari ses where there i s sonet hi ng about the defendant’'s conduct which

evokes outrage or revulsion. Sears Roebuck & Co. v. Deavers, 405

So. 2d 898, 902 (M ss. 1981). Even conduct that rises to the | evel
of nerve-w acking, upsetting, and inproper is not enough to reach
the I evel of extrenme and outrageous conduct required for recovery

for the intentional infliction of enobtional distress. Jenkins v.

Cty of Genada, 813 F. Supp. 443, 447 (N.D. Mss. 1993). The

plaintiff has produced no evidence of any conduct by the defendants

11



whi ch could be deened to be so outrageous as to support an award
for the intentional infliction of enotional distress.
F. Negligent Infliction of Enotional D stress

The acts of which the defendants are accused are not negli gent
acts. Aclaimfor negligent infliction of enotional distress does
not arise fromacts of intentional discrimnation. Furthernore,
any state tort claim grounded in negligence asserted by the
plaintiff would be barred by the exclusive renedy provision of the

M ssi ssippi  Wrkers' Conpensation Law. Canpbell v. Jackson

Busi ness Fornms Co., 841 F. Supp. 772, 774-775 (S.D. Mss. 1994).

CONCLUSI ON

For the foregoing reasons, the court finds that the
def endants' notion for sunmary judgnent shoul d be denied as to the
plaintiff's Title WVII claims for race and gender based
discrimnation in her denotion and discharge. The court further
finds that the defendants' notion for summary judgnment shoul d be
granted as to all other clains.

An order will issue accordingly.

TH'S, the day of June, 1996

NEAL B. BI GEERS, JR
UNI TED STATES DI STRI CT JUDGE
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